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ALL APPEARANCES WILL BE BY ZOOM 

For matters where an appearance is required, the parties should appear by Zoom unless told to 

appear by another method. For all other matters, if argument is requested appearances will be 

by Zoom.  

Please email Dept9@contracosta.courts.ca.gov and opposing counsel by 4:00 p.m. if oral 

argument is requested and include specification to be argued. 

Zoom hearing information 

https://contracosta-courts-

ca.zoomgov.com/j/1602392251?pwd=WmE4bG5iK0J3WWtTOHpteVBjRlBMQT09 

 

    

1. 9:00 AM CASE NUMBER:  L21-05989 
CASE NAME:  CAPITAL ONE BANK  VS.  GOZAL SOLEYMAN 
HEARING ON MOTION FOR ORDER DEEMING MATTERS ADMITTED  
FILED BY:  CAPITAL ONE BANK (USA),N.A. 
*TENTATIVE RULING:* 
 
Due to plaintiff’s failure to file a proof service, the motion is continued to March 20, 2023, 
at 9:00 a.m. to provide proper notice to defendant. 

 
 

  

 

 
    

2. 9:00 AM CASE NUMBER:  MS22-0056 
CASE NAME:  SHARON CLARK  VS.  PAMELA GIBBS CETI 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL  
FILED BY:  (Attorney For) DEFENDANTS 
*TENTATIVE RULING:* 
 
Defense counsel’s unopposed motion to be relieved as counsel is granted.  Defense counsel to 
provide notice to defendants, including notice of the Case Management Conference currently set 
for February 22, 2023, at 8:30 am in Dept. 9. 

 
 

 

 

 

 

mailto:Dept9@contracosta.courts.ca.gov
https://contracosta-courts-ca.zoomgov.com/j/1602392251?pwd=WmE4bG5iK0J3WWtTOHpteVBjRlBMQT09
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3. 9:00 AM CASE NUMBER:  MSC19-02156 
CASE NAME:  WOOD WARREN  VS.  MURPHY 
HEARING ON MOTION TO DISQUALIFY ATTORNEY  
FILED BY:  PLAINTIFF  
*TENTATIVE RULING:* 
 

Plaintiff’s motion to disqualify Richard Sipos from acting as trial counsel is granted. 

Mr. Sipos shall not be permitted to act as the attorney for Defendant in front of the jury, but he 

may assist with the case, including sitting at the defense counsel’s table during trial. 

Standard 

Rule 3.7 of the California Rules of Professional Conduct states in part that: “(a) A lawyer 

shall not act as an advocate in a trial in which the lawyer is likely to be a witness unless:  (1) the 

lawyer's testimony relates to an uncontested issue or matter;  (2) the lawyer's testimony relates to 

the nature and value of legal services rendered in the case; or (3) the lawyer has obtained informed 

written consent (*)from the client. …” (Rules of Prof'l Conduct, Rule 3.7.)  

The comment on Rule 3.7 explains that “[n]otwithstanding a client's informed written 

consent,* courts retain discretion to take action, up to and including disqualification of a lawyer 

who seeks to both testify and serve as an advocate, to protect the trier of fact from being misled or 

the opposing party from being prejudiced. (See, e.g., Lyle v. Superior Court (1981) 122 Cal.App.3d 

470.)” (Id., com. 3.) “ ‘In other words, a court retains discretion to disqualify a likely advocate-

witness as counsel, notwithstanding client consent, where there is “a convincing demonstration of 

detriment to the opponent or injury to the integrity of the judicial process.” ’ [Citations.]” (Lopez v. 

Lopez (2022) 81 Cal.App.5th 412, 423.)  

Disqualification of counsel should not be taken lightly. “ ‘[I]f a party is willing to accept less 

effective counsel because of the attorney's testifying, neither his opponent nor the trial court 

should be able to deny this choice to the party without a convincing demonstration of detriment to 

the opponent or injury to the integrity of the judicial process.’ [Citations.]” (Smith, Smith & Kring v. 

Superior Court (1997) 60 Cal.App.4th 573, 579.)  

“ ‘In exercising its discretion to disqualify counsel under the advocate-witness rule, a court 

must consider: (1) “ ‘ “whether counsel's testimony is, in fact, genuinely needed” ’ ”; (2) “the 

possibility [opposing] counsel is using the motion to disqualify for purely tactical reasons”; and 

(3) “the combined effects of the strong interest parties have in representation by counsel of their 

choice, and in avoiding the duplicate expense and time-consuming effort involved in replacing 

counsel already familiar with the case.” [Citation.] “[T]rial judges must indicate on the record they 
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have considered the appropriate factors … .” ’ [Citations.]” (Lopez, supra, 81 Cal.App.5th at 424.)   

Doe v. Yim (2020) 55 Cal.App.5th 573 noted that “[n]either California's advocate-witness 

rule nor its official comments specify how an advocate-witness's dual role might mislead the trier of 

fact or prejudice the opposing party.” Doe then looked to the ABA Model Rules of Professional 

Conduct, which explain that “ ‘[a]witness is required to testify on the basis of personal knowledge, 

while an advocate is expected to explain and comment on evidence given by others. It may not be 

clear whether a statement by an advocate-witness should be taken as proof or as an analysis of the 

proof.’ (ABA Model Rules Prof. Conduct, rule 3.7, com. 2.)” (Doe, supra, 55 Cal.App.5th at 582.) 

Finally, Doe noted that “California courts have agreed that one purpose of the advocate-witness 

rule is to prevent fact finder confusion regarding whether an advocate-witness's statement is to be 

considered proof or argument. [Citations.] They have identified another, related purpose of 

avoiding the risk of ‘the jurors' tying [counsel's] persuasiveness as an advocate to his credibility as a 

witness … .’ [Citations.]” (Ibid.)  

Analysis 

Defendant has given her informed consent that Sipos may act as trial counsel while also 

being a witness in this case. (Sipos Decl. ¶15.) Thus, the Court must consider whether allowing 

Sipos to act as trial counsel while also testifying as a witness will cause detriment to the opponent 

or injury to the integrity of the judicial process. In making this determination, the Court looks at the 

factors identified above. (See, e.g., Lopez, supra, 81 Cal.App.5th at 424.)  

Genuine Need for Testimony 

The underlying dispute in this case relates to the 2015 sale of DuMOL where the 

Verlanders, sold their interest in the winery to Defendants, the Murphys. Prior to the Verlanders 

selling their interests in the winery to the Murphys, both parties entered into an agreement with 

Wood Warren of Wood Warren & Co. Securities, the Plaintiff. The parties agreed that Wood 

Warren would be the exclusive agent for sale of the winery in an agreement signed on March 21, 

2012 and would receive a 2.5% commission on any sale (FAC ¶11.)  Ultimately the parties did not 

sell the winery to a third party and instead the Verlanders sold their interests to the Murphys in 

2015. (FAC ¶16.) Warren agreed to accept $325,000 instead of the 2.5% commission and signed a 

release on May 11, 2015. (FAC ¶17.) In October 2015, the Murphys sold their interest in the winery 

to Amicus. 

Plaintiff alleges that the Murphys breached both the original engagement agreement and 

the release because the Murphys had a secret deal to sell the winery to Amicus once Verlander sold 

his shares. This secret deal was not disclosed to Plaintiff. The Murphys sold the winery to Amicus in 

October 2015 with the winery valued at $55 million, significantly higher than it had been valued 

when the Verlanders sold their interest in May 2015. (FAC ¶21.)  Based on that number Plaintiff 
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would have been entitled to a commission of over $1 million. (FAC ¶24.) Plaintiff also alleges that 

he never would have signed the release agreeing to $325,000 if the deal with Amicus had been 

disclosed. (FAC ¶ 28.) Plaintiff sued the Murphys for breach of contract and fraudulent 

concealment.  

Sipos represented the Murphys in various transactions related to the winery in 2014 and 

2015. Sipos plans to testify about the drafting of the release. (Sipos dec. ¶3.)  

In the related case, Verlander v. Murphy, Sipos explained his involvement in the facts of the 

underlying case as follows:  

“I was the Murphys' counsel over the course of a one and a half years of 

discussions and negotiations for the Murphys to purchase the Verlanders' shares 

and interests in the DuMOL Entities. I was also counsel for the Murphys in the 

negotiations between them and Amicus Wine Holdings, LLC, to purchase over time 

and in a stepped transaction the Murphys' interests in the DuMOL Entities in 

increments. …Based on my involvement in all of those matters, and the death of 

Kerry Murphy in July 2020, my testimony will be extensive in this case.”  

(Ex Parte Application, Sipos dec. 4, filed on January 31, 2022 in case MSC18-00898; Plaintiff’s RJN 

ex. 4.) It is unclear if the outcome in the Verlander v. Murphy case will affect trial in this case, but at 

this time it appears that Sipos’ testimony regarding attempts to sell the winery to a third party and 

the deal with Amicus will also be necessary in this case.   

The Court reviewed all evidence presented for and against this motion and finds that 

Sipos’ testimony is necessary in this case and there is a genuine need for Sipos to testify at trial 

in this case.  

Plaintiff’s Motives 

Plaintiff argues that they are not trying to disqualify Sipos for tactical reasons. Plaintiff’s 

attorney claims that he was unaware that Sipos planned to act as trial counsel in this case or the 

Verlander v. Murphy case until April 2022 and that Plaintiff timely objected to this fact. (Harris Decl. 

¶ 25.) Plaintiff’s attorney states that he raised the conflict of Sipos acting as both witness and trial 

counsel several times in the Verlander v. Murphy case and that both Sipos and his co-counsel 

Huddleston stated that Huddleston would be trying the case. (Harris Decl. ¶¶22-23.)  

Sipos strongly disputes Harris’ statements regarding the attorneys’ discussions of who 

would act as trial counsel. (Sipos Decl. ¶¶11-12.) Sipos points out that he was listed as trial counsel 

on a CMC Statement filed in 2020. (Sipos Decl. ¶13.)  
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For most of this litigation, Sipos had co-counsel on this case, Huddleston. In January 2022, 

Huddleston informed the parties and the Court that he could not continue litigating this case due to 

a medical condition. (See, Ex Parte Application to Continue Trial, filed January 31, 2022; Plaintiff’s 

RJN ex. 4.) As part of that application, Sipos stated that the plan was for Sipos and Huddleston to 

try the case together, dividing up witnesses and trial tasks. (Ex Parte Application to Continue Trial, 

filed January 31, 2022: Sipos Decl. ¶6; Plaintiff’s RJN ex. 4.)  

Plaintiff also argues that they are seeking a limited ruling here that will not disqualify Sipos 

from the entire case, but only from acting as trial counsel in front of the jury. Defendant argues 

that the disqualification of Sipos will be prejudicial to Defendant because she will lose her chosen 

trial counsel who has extensive knowledge of this case and it will be costly to bring another 

attorney up to speed for trial. (Sipos Decl. ¶14.)  

There is significant disagreement among the parties’ attorneys on when Plaintiff knew or 

should have known that Sipos planned to act as trial counsel while also testifying at trial. Plaintiff 

could have acted sooner by getting a written agreement with opposing counsel regarding who 

would act as trial counsel or raising this issue with the Court in a noticed motion. Although Sipos 

was known as a potential witness since this case was filed, his testimony likely became more 

important when Kerry Murphy passed away in July 2020.  Plaintiff did not file this motion on the 

eve of trial as there is no trial date set in this case. Further, the limited disqualification that Plaintiff 

is seeking here also limits the usefulness of this request for purely tactical reasons. Overall, the 

Court finds that this motion was not made purely for tactical reasons.  

Waiver  

Defendant argues that Plaintiff unreasonably delayed in bringing this motion and thus, 

waived the right to seek disqualification of Sipos.  

Attorney disqualification can be impliedly waived by failing to bring the motion in a timely 

manner. “[T]he delay has to be extreme or unreasonable before it operates as a waiver. [Citations.] 

It has been held that when the party opposing the motion has made a prima facie showing of 

unreasonable delay causing prejudice, disqualification should not be ordered, and the burden shifts 

to the moving party to justify the delay. [Citation.] It has also been held that the prejudice to the 

opponent must be extreme. [Citation.]” (Liberty National Enterprises, L.P. v. Chicago Title Ins. 

Co. (2011) 194 Cal.App.4th 839, 845.)  

“ ‘Delay will not necessarily result in the denial of a disqualification motion; the delay and 

the ensuing prejudice must be extreme. [Citation.]’ [Citation.] Even if tactical advantages attend the 

motion or disqualification, that alone does not justify denying an otherwise meritorious motion.” 

(In re Complex Asbestos Litigation (1991) 232 Cal.App.3d 572, 599.)  
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In Liberty National Enterprises the court found the delay in seeking to disqualify counsel 

was unreasonable. There, the court found that a delay of two years was unreasonable. (Id. at 846-

47.) One of the key factors the court considered was that stage of litigation at which 

disqualification was sought. There, disqualification was sought halfway through trial, after the 

conclusion of a lengthy trial on liability. (Liberty National Enterprises, L.P., supra, 194 Cal.App.4th at 

844, 847.)  

Although Plaintiff may have waited years to bring this motion, it is also possible that they 

were unaware of the need to bring this motion until earlier this year. In addition, disqualification is 

being sought, and a jury trial date has not been set.  

Liberty National Enterprises also noted that delay suggests the potential issue for 

disqualification was not seen as serious by the moving party and that delay can be used when 

considering whether the motion is brought for a tactical advantage. (Ibid.) The Court considered 

these concerns when deciding if this motion was brought for purely tactical reasons.  

Defendant also cites to River West, Inc. v. Nickel (1987) 188 Cal.App.3d 1297 to support its 

argument on waiver. River West, however, involved a question of whether counsel should have 

been disqualified based on prior representation of the opposing side, which raises different 

concerns regarding timing.   

The Court finds that the facts here are insufficient to show that Plaintiff unreasonably 

delayed in bringing this motion.  

Representation of Chosen Counsel  

Sipos has been one of the attorneys on this case since 2018 and he has extensive 

knowledge of this case. It could be costly and time-consuming if Defendant must obtain another 

attorney to handle trial. Still these concerns are tempered by the fact that Sipos is a director at a 

large law firm and should be able to find alternative trial counsel within his firm. In addition, Sipos’ 

disqualification will be limited to acting as an attorney in front of the jury, which means he will be 

able to assist with trial preparation.  

There is a strong public policy in allowing someone to be represented by their chosen 

counsel. In most cases, these concerns are sufficient to deny a motion to disqualify. Here, however, 

there are real concerns of harm to the integrity of the judicial process and detriment to Plaintiff.  

Detriment to the Opponent and Integrity of the Judicial Process 

The Court is concerned that Sipos cannot act as both trial counsel and a witness in this case 

without confusing the jury. The concerns discussed in Doe are applicable here. It may not be clear 
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whether a statement by Sipos should be taken as proof of a fact or as an analysis of that fact. 

Similarly, the jury may conflate Sipos’ persuasiveness as an advocate to his credibility as a witness. 

There is clear detriment to Plaintiff here where a jury is likely to confuse Sipos’ argument and 

testimony and may improperly judge his credibility based on his advocacy skills.  These concerns 

are particularly apt in this case where the person with the most knowledge of the events is 

deceased, which places greater importance on Sipos’ testimony. 

The Court finds that in this case Sipos cannot act as both a trial advocate and a witness in 

front of the jury. Therefore, the Court grants the motion to disqualify Sipos from acting as trial 

counsel in front of the jury. Sipos can remain one of Defendant’s attorneys, may assist in and argue 

pretrial and posttrial motions, and may sit at counsel table during the trial and communicate with 

Defendants’ trial counsel.  

Evidentiary Matters 

Defendant’s request for judicial notice is granted as to exhibits 2 and 3. It is denied as to 

exhibit 1 as unnecessary. The First Amended Complaint filed in this case in already part of the 

Court’s record.   

Plaintiff’s request for judicial notice is granted as to exhibits 1 to 6. Defendant generally 

objected to the Court considering declarations filed in related cases as hearsay. The Court can 

consider declarations as evidence of what the issues at trial might be and what information Sipos 

may be called to testify about. In particular, the Court sees no reason why it cannot consider Sipos’ 

own prior declarations on his knowledge of the facts underlying this dispute.  

Defendant also objects to the request for judicial notice because it was filed after the reply 

papers were due. Filing new evidence after the matter has been fully briefed is rarely acceptable. 

Here, however, all of these exhibits were filed in related cases and Defendant’s counsel is familiar 

with all of these documents. Furthermore, these same documents were filed in the motion to 

disqualify in the Verlander v. Murphy case. Defendant has not shown how she is prejudice from 

having these documents, including declarations from defendant’s counsel, considered as part of 

this motion. For these reasons, the objection based on timing is overruled.  

Defendant’s other objections to the request for judicial notice are overruled.  

The Court rules on Defendant’s objections to Harris’ declaration as follows: 

When ruling on the objections to Harris’ description of the underlying facts of this case, the 

Court’s review is what the potential issues at trial will be. The Court is not making an ultimate 

determination on whether these facts and documents will be admissible at trial.  
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1. Overruled.  
2. Overruled.  
3. Overruled.  
4. Overruled.  
5. Overruled as to authentication of this document. Otherwise sustained.  
6. Overruled.  
7. Overruled.  
8. Overruled.  
9. Sustained.  
10. Overruled as to authentication of this document. Otherwise sustained.  
11. Overruled as to authentication of this document. Otherwise sustained.  
12. Overruled as to authentication of this document. Otherwise sustained.  
13. Overruled as to authentication of this document. Otherwise sustained.  
14. Sustained.  
15. Overruled. 
16. Overruled. 
17. Overruled. 
18. Sustained.  
19. Sustained.  
20. Overruled as to authentication of this document. Otherwise sustained.  
21. Overruled.  
22. Overruled.  
23. Overruled as to authentication of this document. Otherwise sustained.  
24. Overruled as to authentication of this document. Otherwise sustained.  
25. Overruled.  
26. Overruled.  
27. Overruled.  
28. Overruled.  
29. Overruled.  
30. Sustained.  
31. Sustained.  
32. Sustained.  
33. Overruled.  
34. Overruled.  
35. Sustained.  
36. Sustained.  
37. Overruled.  
38. Overruled. 
39. Overruled. 
40. Overruled.  
41. Overruled.  
42. Overruled.  
43. Overruled.  
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44. Overruled.  
45. Overruled.  
46. Overruled.  
47. Overruled.  
48. Overruled.  
49. Overruled.  
50. Overruled.   

The Court rules on the objections to the Harris declaration filed in reply as follows: 

1. Overruled.  
2. Overruled.  
3. Overruled.  
4. Overruled.  
5. Overruled.  
6. Overruled.  
7. Sustained.  
8. Sustained. 

 
 

  
    

4. 9:00 AM CASE NUMBER:  MSC20-01810 
CASE NAME:  ALAMILLO  VS ALAMILLO REBAR, INC. 
HEARING ON DEMURRER 3rd Amended COMPLAINT  
FILED BY:  PACIFIC STEEL GROUP 
*TENTATIVE RULING:* 
 
On the Court's own motion, the hearing is continued to 9:00 a.m. on March 6, 2023. 
 

 

  
    

5. 9:00 AM CASE NUMBER:  MSC20-01810 
CASE NAME:  ALAMILLO  VS.  ALAMILLO REBAR, INC. 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT  
FILED BY:  PHILADELPHIA INDEMNITY INSURANCE COMPANY 
*TENTATIVE RULING:* 
 
On the Court's own motion, the hearing is continued to 9:00 a.m. on March 6, 2023. 
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6. 9:00 AM CASE NUMBER:  MSC20-01810 
CASE NAME:  ALAMILLO  VS.  ALAMILLO REBAR, INC. 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT  
FILED BY:  NORTH AMERICAN TITLE COMPANY, INC. 
*TENTATIVE RULING:* 
 
On the Court's own motion, the hearing is continued to 9:00 a.m. on March 6, 2023. 
 

 

  
    

7. 9:00 AM CASE NUMBER:  MSC20-01810 
CASE NAME:  ALAMILLO  VS.  ALAMILLO REBAR, INC. 
HEARING ON MOTION TO STRIKE CLAIM FOR PUNITIVE DAMAGES 
FILED BY:  NORTH AMERICAN TITLE COMPANY, INC. 
*TENTATIVE RULING:* 
 
On the Court's own motion, the hearing is continued to 9:00 a.m. on March 6, 2023. 
 

 

  
    

8. 9:00 AM CASE NUMBER:  MSC20-02456 
CASE NAME:  LEAMY  VS.  CITY OF LAFAYETTE 
HEARING ON MOTION FOR ORDER GRANTING LEAVE TO FILE 3rd Amended COMPLAINT  
FILED BY:  KRIS LEAMY 
*TENTATIVE RULING:* 
 
Before the Court is Plaintiffs Kris Leamy, Robin Leamy, and Happy Valley Oaks, LLC’s (“Plaintiffs”) 

Motion for Order Granting Leave to File Third Amended Complaint (“Motion”). For the reasons set 

forth below, the Motion is denied without prejudice.  

Procedural Background  

Plaintiff filed their initial complaint on November 19, 2020. A First Amended Complaint (FAC) 

was filed on March 1, 2021. The FAC set forth six causes of action: (1) Fraud; (2) Negligence; 

(3) Quiet Title (Declaratory Relief); (4) Breach of Oral Contract; (5) Breach of Written Contract; and 

(6) Cancellation of Instrument.  

Defendant City of Lafayette filed a demur contesting the viability of each of the six causes of action. 

The demurrer was sustained as to the first three causes of action, with leave to amend. Thereafter, 

Plaintiffs filed a Second Amended Complaint (SAC) on May 13, 2021. The SAC contained the same 

six causes of action. The City filed a demurrer directed toward the first two causes of action 
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(for fraud and negligence), which was sustained, on July 23, 2021, without leave to amend based on 

government immunity under Government Code section 818.8.  

Following the filing of the SAC, Plaintiffs commenced discovery on the City. (Declaration of Scott W. 

Ditfurth (“Ditfurth Decl.”) ¶ 5.) In response to Plaintiffs’ requests for production of documents, the 

City produced documents on May 25, 2021, and produced supplemental documents on July 30, 

2021, and January 6, 2022. (Ibid.) These productions totaled 10,476 pages of documents. (Id. ¶ 6.) 

Thereafter, the deposition of City employee Christine Sinnette took place on January 12, 2021. 

(Id. ¶ 7.)  

Plaintiffs filed a motion for summary adjudication against the City, aimed at the third cause of 

action for quiet title, on June 27, 2022. The City took the depositions of Plaintiffs Kris and Robin 

Leamy on September 14 and 15, 2022, respectively. (Id. ¶ 8.) The City filed its opposition on 

September 26, 2022.  That motion was denied on October 10, 2022.  

Plaintiffs reached out to the City on November 9, 2022 to request that the City stipulate to the filing 

of the Third Amended Complaint (“TAC”). (Id. ¶ 12.) The City declined to so stipulate, and the 

instant Motion followed on December 30, 2022.  

Currently, there is no trial date set for this matter. There is a case management conference 

scheduled for April 4, 2023.   

Standard 

Code of Civil Procedure § 473(a)(1) provides the Court discretion to permit a party to amend its 

pleadings. There is “a policy of great liberality in permitting amendments to the complaint at any 

stage of the proceedings, up to and including trial [citations]…” (Magpali v. Farmers Group (1996) 

48 Cal.App.4th 471, 487.) Leave to amend can be denied where there is “‘inexcusable delay and 

probable prejudice to the opposing party’… [Citation.]” (Ibid.) However, even if there is 

unreasonable delay, “it is an abuse of discretion to deny leave to amend where the opposing party 

was not misled or prejudiced by the amendment.” (Kittredge Sports Co. v. Superior Court (1989) 

213 Cal.App.3d 1045, 1048.) “[I]t is a rare case in which ‘a court will be justified in refusing a party 

leave to amend his pleadings so that he may properly present his case.’” (Morgan v. Superior Court 

of Los Angeles County (1959) 172 Cal.App.2d 527, 530 quoting Guidery v. Green (1892) 95 Cal. 630, 

633.)  

“Generally, leave to amend must be liberally granted [Citation], provided there is no statute of 

limitations concern, nor any prejudice to the opposing party, such as delay in trial, loss of critical 

evidence, or added costs of preparation.” (Solit v. Tokai Bank (1999) 68 Cal.App.4th 1435, 1448.) 

A party opposing amendment must demonstrate that permitting the amendment will cause it to 

suffer prejudice. (Rickley v. Goodfriend (2013) 212 Cal.App.4th 1136, 1159; see also Mesler v. Bragg 

Mgmt. Co. (1985) 39 Cal.3d 290, 296-297.) 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 09 
JUDICIAL OFFICER: JOHN P DEVINE 

HEARING DATE:  02/06/2023 
 

 

12 

 

Procedure 

Any amendment after the first requires leave of court. (CCP § 472(a).) When seeking leave of court 

to file an amended pleading, the party seeking leave must file a motion and supporting declaration 

containing certain information. (Cal. R. Ct. 3.1324.) The motion must: (1) include a copy of the 

proposed amended pleading; (2) state what allegations in the previous pleading are proposed to be 

deleted, if any, and where, by page, paragraph, and line number, the deleted allegations are 

located, and (3) state what allegations are proposed to be added to the previous pleading, if any, 

and where by page, paragraph, and line number, the additional allegations are located. (Cal. R. Ct. 

3.1324(a).)  

In addition, the party seeking leave to amend must file a declaration which specifies (1) the effect 

of the amendment, (2) why the amendment is necessary and proper, (3) when the facts giving rise 

to the amended allegations were discovered, and (4) the reasons why the request for amendment 

was not made earlier. (Id. at (b).)  

Analysis 

The City begins by arguing that Plaintiffs’ Motion is procedurally defective. As noted above, a 

motion to amend must include a copy of the proposed amended pleading along with a description 

of what allegations are proposed to be added and/or deleted to/from the prior pleading, with 

specific citation as to the page, paragraph, and line number of such additions/deletions. No such 

specifications have been provided. 

Here, the TAC appears to be an almost wholesale re-writing of the pleading. Although the first eight 

paragraphs of the TAC appear to match the SAC, everything that follows appears to be completely 

new. Not only are there 23 additional paragraphs (the SAC has 57 paragraphs while the TAC is 80 

paragraphs – excluding the Prayer), but there are nine new Exhibits attached, Exhibit B to the SAC 

has been removed, and Exhibit A to the SAC is not referred to as Exhibit G, but has additional pages 

attached to it.  

To add to the confusion in comparing the SAC and TAC, the causes of action have changed. 

The claims for Fraud and Negligent Misrepresentation in the SAC have been removed (given the 

sustaining of the City’s demur to those causes of action). The four remaining causes of action 

have been re-ordered and a new cause of action for rescission has been added – as the new first 

cause of action.  

All of the above makes it extremely difficult and impractical to properly review and assess what 

material changes have been made, and how they affect the claims set forth in the TAC.  

In reply, Plaintiffs concede that they did not comply with this aspect of the Rules of Court “because 

they did not believe it would be practical or useful given the substantial rewrite of the complaint,” 

and it “would also have been extremely difficult to do so in a readable and understandable format.” 
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(Reply at 3:7-10.) Although, given the substantial rewrite, providing a page/paragraph/line 

description of the changes would be cumbersome, Plaintiff should have at least provided a redline 

version that showed what was removed and what was added – to allow the City to properly review 

the additions and subtractions in the TAC.  

In addition to the above, it appears that the declaration in support of the Motion does not include 

all the information required by California Rules of Court, Rule 3.1324(b). For example, with regards 

to specifying the “effect of the amendment,” Plaintiffs’ counsel’s declaration indicates that it is 

meant to “update the facts and to revise the fraud elements of the contract cause of action to 

plead fraudulent inducement into a contract rather than general fraud; 2) add mistake as a basis for 

rescission of contract, cancellation of instrument, and quieting title; and 3) add a cause of action 

for rescission of contract based on mistake and/or fraudulent inducement.” (Ohlsen Decl., ¶ 2.) 

Although these may be some of the effects of the proposed TAC, it does not appear to be a full 

description of the effects.  

As the City points out, the SAC’s claims for breach of contract (both oral and written) related solely 

to a 2011 Subdivision Agreement. (Opp. at 12:14-16 – citing SAC ¶¶ 43, 49, Ex. B thereto.) The TAC, 

however, now seeks to base the breach of contract claims on “two Subdivision Agreements (2011 & 

2013.)” (TAC ¶¶ 44, 56.) Interestingly, Exhibit B to the SAC – which was a copy of the 2011 

Subdivision Agreement – is not an exhibit to the TAC. It is unclear why this exhibit which supported 

the SAC is no longer attached to the TAC. This change in the basis for the breach of contract causes 

of action is not explained by Plaintiff’s counsel. In addition, there does not appear to be any exhibit 

relating to the 2013 Subdivision Agreement. Clearly, the addition of a second written contract in 

the TAC – which was not previously cited in the SAC – should be listed in the “effects of the 

amendment” required by CRC 3.1324(b). 

It is also unclear from Plaintiffs’ papers “when the facts giving rise to the amended allegations were 

discovered.” Plaintiff indicates that additional information was contained in the City’s documents 

production, the deposition of Christine Sinnette, and the declaration of Greg Wolfe. It is uncertain, 

however, what additional facts were contained in each of these events. The document production 

was competed in January 2022, as was the deposition of Ms. Sinnette – almost a year before the 

instant motion. Although the Wolff declaration was filed along with the City’s opposition to 

Plaintiffs’ MSA in September 2022, it is unclear what, if any, information contained therein formed 

the basis for Plaintiffs’ proposed amendments. The City contends that Mr. Wolff’s declaration 

relied solely on facts derived from the City’s document production – with the exception of a single 

public document (a set of City Council minutes). Plaintiffs general statement does not reasonably 

specify “when the facts giving rise to the amended allegations were discovered.”  

As for the addition of the new cause of action for rescission, “[r]escission is not a cause of action; 

it is a remedy.” (Nakash v. Superior Court (1987) 196 Cal.App.3d 59, 70 citations omitted, italics in 

original.) The SAC already includes, within the Prayer, a request for “recission (sic) of the transfer of 

the ‘scenic and walking’ easements on the land….” Thus, it is unclear why Plaintiff seeks to amend 
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to add this ‘cause of action’ – as the remedy is already requested. 

Based on the above, Plaintiffs’ Motion is denied without prejudice. If Plaintiffs do file another 
motion for leave to amend, the Court will accept a redlined version of the TAC in lieu of the 
requirement that the page, paragraph, and line of each addition/removal be set forth. Plaintiff 
should include a clean copy of the SAC and the TAC, as well as a redline version showing what was 
added and/or removed between the versions. 

 
 

  
    

9. 9:00 AM CASE NUMBER:  MSL20-03288 
CASE NAME:  MIDLAND CREDIT  VS.  VALENCIA 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL  
FILED BY:  (Attorney For) MARTIN VALENCIA 
*TENTATIVE RULING:* 
 
Defense counsel’s unopposed motion to be relieved as counsel is granted.  Defense counsel to 
provide notice to defendants, including notice of the Case Management Conference currently set 
for March 28, 2023, at 8:30 am in Dept. 9. 

 
 

  
    

10. 9:00 AM CASE NUMBER:  MSL20-03585 
CASE NAME:  CITIBANK  VS.  VASSIGH 
HEARING ON PETITION TO CONFIRM CONTRACTUAL ARBITRATION AWARD  
FILED BY:  CITIBANK, N.A. 
*TENTATIVE RULING:* 
 
Petitioner Citibank’s unopposed petition to confirm contractual arbitration is granted pursuant to 
Code of Civil Procedure section 1285. The arbitration award of  $7,145.85 is confirmed, as well as 
costs in the amount of $290.00.  
 
Petitioner shall submit a judgment to the court for execution, and then entry of the judgment in 
accord with Code of Civil Procedure section 1287.4. 
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11. 9:00 AM CASE NUMBER:  MSL20-05854 
CASE NAME:  SUNSTATE EQUIPMENT  VS.  LOCAL EDITION MARKETING 
HEARING ON DEMURRER TO AMENDED COMPLAINT  
FILED BY:  OAKLAND UNIFIED SCHOOL DISTRICT 
*TENTATIVE RULING:* 
 
Vacated.  Second Amended Complaint submitted for E-Filing. 
 

 

  
    

12. 9:00 AM CASE NUMBER:  MSL22-00014 
CASE NAME:  DISCOVER BANK  VS.  DANYEL MORALES 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY:  DISCOVER BANK 
*TENTATIVE RULING:* 
 
The unopposed motion for summary Judgment is granted for the reasons cited in the moving 
papers.  Plaintiff Discovery Bank is entitled to damages in the amount of $4,743.26 and court costs 
in the amount of $797.10 for a total judgment of $5,540.36. 

 
 

  
    

13. 9:00 AM CASE NUMBER:  MSL22-00376 
CASE NAME:  CITIBANK  VS.  LUIS GONZALEZ 
HEARING ON MOTION FOR ORDER THAT MATTERS BE DEEMED ADMITTED 
FILED BY:  CITIBANK 
*TENTATIVE RULING:* 
 
Plaintiff has moved for an order requesting admissions to be deemed true. Plaintiff served Set One 
of Request for Admissions on defendant by mail on June 9, 2022. (Mortl Decl. p. 3, lines 27-28, 
Exhibit A).  Additionally, plaintiff’s counsel wrote a letter to defendant on July 27, 2022, seeking the 
overdue responses.  (Mortl Decl. p. 4, lines 3-7, Exhibit B).  Defendant failed to serve any responses. 
(Id., at p. 4, line 2).  As a result, the motion is granted.   
 
All admissions and genuineness of the documents requested in Set One (i.e., requests for  
admissions 1-5) are deemed to be true. (Code Civ. Proc. § 2033.280(b)). 
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14. 9:00 AM CASE NUMBER:  MSL22-00376 
CASE NAME:  CITIBANK  VS.  LUIS GONZALEZ 
FURTHER CASE MANAGEMENT CONFERENCE 
*TENTATIVE RULING:* 
 
Appearance required. 

 
 

  
    

15. 10:00 AM CASE NUMBER:  MSL22-00857 
CASE NAME:  CITIBANK  VS.  JADE LAM-KO 
COURT TRIAL HEARING 
*TENTATIVE RULING:* 
 
Parties to appear and be ready for court trial.  A failure to appear may result in the imposition 
of sanctions. 

 
 

  

 
    

16. 10:00 AM CASE NUMBER:  MSC21-01312 
CASE NAME:  KING  VS.  HUANG 
JURY TRIAL  (TIME ESTIMATE:  4 DAYS) 
*TENTATIVE RULING:* 
 
Court trial is continued to March 27, 2023, at 10:00 a.m. 
 

 

  
    

17. 10:00 AM CASE NUMBER:  MSL22-00433 
CASE NAME:  BANK OF AMERICA  VS.  ARMOUR 
COURT TRIAL HEARING  
*TENTATIVE RULING:* 
 
Parties to appear and be ready for court trial.  A failure to appear may result in the imposition 
of sanctions. 
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18. 10:00 AM CASE NUMBER:  MSL21-02042 
CASE NAME:  DISCOVER  VS.  BRUCE 
COURT TRIAL HEARING 
*TENTATIVE RULING:* 
 
Parties to appear and be ready for court trial.  A failure to appear may result in the imposition 
of sanctions. 

 
 

19. 9:01 AM CASE NUMBER:  MSL10-06147 
CASE NAME:  UNIFUND CCR PARTNERS  VS.  DAVID CHAN 
HEARING ON MOTION TO VACATE DEFAULT [etc.] 
FILED BY:  DAVID W. CHAN 
*TENTATIVE RULING:* 
 

Appearance required to set further hearing date. 
 
 
 

 

  
 

 

    

    
20. 9:02 AM CASE NUMBER:  MSL11-00533 
CASE NAME:  CREDITORS SPECIALTY SERVICES  VS.  LUCIANO ESTRADA 
HEARING ON MOTION TO VACATE JUDGMENT ENTERED 1/30/12  
FILED BY:  LUCIANO ESTRADA 
*TENTATIVE RULING:* 
 
Appearance required to set further hearing date. 
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21. 9:03 AM CASE NUMBER:  MSL13-03412 
CASE NAME:  CACH, LLC  VS.  DAVID CHAN 
HEARING ON MOTION TO VACATE DEFAULT AND DEFAULT JUDGMENT ENTERED 3/7/14 
FILED BY:  DAVID W. CHAN 
*TENTATIVE RULING:* 
 
Appearance required to set further hearing date. 
 

 
 

 
 

    

22. 9:04 AM CASE NUMBER:  MSL22-00392 
CASE NAME:  LVNV FUNDING LLC  VS.  ERIC HAILER 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS  
FILED BY:  LVNV FUNDING LLC 
*TENTATIVE RULING:* 
 
The standard for granting a motion for judgment on the pleadings is essentially the same as that 
applicable to a general demurrer. (Burnett v. Chimney Sweep (2004) 123 Cal.App.4th 1057, 
1064.) As a consequence, it may be granted if, from the pleadings, together with matters that 
may be judicially noticed, it appears that a party is entitled to judgment as a matter of law. (Code 
Civ. Proc. § 438 (d); Saltarelli & Steponovich v. Douglas (1995) 40 Cal.App.4th 1, 5; Weil & Brown, 
Civ. Pro. Before Trial (The Rutter Group 2010) p. 7:292.)  As such, a motion for judgment on the 
pleadings involves the same type of procedures that apply to a general demurrer. (Richardson-
Tunnell v. School Ins. Program for Employees (2007) 157 Cal.App.4th 1056, 1061; Burnett v. 
Chimney Sweep (2004) 123 Cal.App.4th 1057, 1064.) In considering a motion for judgment on the 
pleadings, courts consider whether the factual allegations, assumed true, are sufficient to 
constitute a cause of action. (Fire Ins. Exchange v. Sup. Ct. (2004) 116 Cal.App.4th 446, 452-453.) 
Also, like a demurrer, a motion for judgment on the pleadings does not lie as to only part of a 
cause of action. (Fire Ins. Exch. v. Sup. Ct. (2004) 116 Cal.App.4th 446, 452; Weil & Brown, Cal. 
Practice Guide: Civ. Pro. Before Trial (The Rutter Group 2008) p. 7:295.) 

Against this legal backdrop exists the facts in this case, where all the salient ones are deemed 
admitted by defendant.  These established facts include the following: defendant had a credit 
account with Cross River Bank, where he eventually owed $5,095.37 and had not made any 
payments since December 18, 2019, and that account was subsequently assigned to defendant. 
(Pl. Mot. passim.).  

Plaintiff’s Complaint contains one cause of action, asserting money owed from an open book 
account.  (Pl. Complaint).  As discussed, defendant admits owing the debt.  (See Order Deeming 
Admissions True, passim, filed August 15, 2021). 

Defendant filed an opposition raising various points.  First, plaintiff did comply with the 
statutory meet and confer requirements, even though no actual communication took place 
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with defendant.  Additionally, the Court is aware of the adverse circumstances that defendant 
is facing, as brought to its attention in his opposition.  The Court is not unmindful of them, or 
their considerable impact on Mr. Hailer.  Still, they do not provide a legal basis for denying the 
motion by plaintiff.  

For these reasons, the motion for judgment on the pleadings is granted.    

Judgment will be entered for the principal sum of $5,095.37 , and court costs of $420.00, for a 
total judgment in the sum of $5,515.37. 

 
 

 

    

23. 9:05 AM CASE NUMBER:  MSL22-00437 
CASE NAME:  DAWN MUNSON  VS.  CONTRA COSTA COUNTY ANIMAL SERVICES DEPT. 
HEARING ON MOTION FOR RECONSIDERATION  
FILED BY:  DAWN MUNSON 
*TENTATIVE RULING:* 
 
A party does not generally possess a right for re-litigation of issues where the party has already 
had a full, fair hearing on the merits of a case which has been adversely decided against her.   
 
Even if Petitioner were permitted to re-litigate the prior court decision in this case, she would be 
permitted to do so only if he could allege new facts or law that would warrant this court’s 
reconsideration of the judge’s prior order as required by Code of Civil Procedure section 1008(b). 
(Even Zohar Construction and Remodeling Inc. v. Bellaire Townhouses, LLC, (2015) 61 Cal. 4th 
830, 837-41).  None of the allegations outlined and advanced in Petitioner’s Motion for 
Reconsideration demonstrate that new facts or law are present, which were not available at the 
time of the previous hearing. (See Shiffer v. CBS Corp (2015) 240 Cal. App. 4th 246, 252 (new 
evidence or law); New York Times v. Superior Court (2005) 135 Cal. App. 4th 206, 212 (new 
evidence must be such that it was not discoverable with reasonable diligence)).  Instead, 
Petitioner attempts to renew an evidentiary matter, already raised, and previously determined 
by the Court. 
 
For these reasons, Defendant’s motion for reconsideration is denied. 

Petitioner also requests modification of the Court’s decision on matters that have never been 
previously raised (i.e., credit for time served and removal from the potentially dangerous dogs).  
The Court declines Petitioner’s invitation to do so, as no legal authority is provided, other than 
the “interests of justice,” for the modifications sought. As the Respondent aptly observes, “This 
Court is not the proper forum for the requested determination….”  As a result, the request for 
modification is denied without prejudice at this time. 
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